New Jersey Libertarian Party
Preempted Ordinance Repeal Project

John Paff, Chairman
P.O. Box 5424
Somerset, NJ 08875-5424
Phone: 732-873-1251- Fax: 908-325-0129
Email: lpsmc@pobox.com

July 15, 2010
Dermot P. O'Grady, Acting Prosecutor
Hunterdon County Prosecutor's Office
65 Park Avenue, PO Box 756
Flemington, NJ 08822-0756
(via Fax only to 908-806-4618)
RE:

Complaint against Municipal Prosecutor of Frenchtown

Dear Acting Prosecutor O’Grady:
I write, both individually and in my capacity as Chairman of the New Jersey Libertarian
Party’s Preempted Ordinance Repeal Project, to complain that Mary Rose Mott, Esq., Municipal
Prosecutor in Frenchtown on July 7, 2010 violated a November 18, 1998 Directive by former
Attorney General Peter Verniero. A copy of that three-page Directive is enclosed with this letter
as Exhibit pages 1-3.
Enclosed is a Complaint-Summons form (Exhibit pages 4-5) in the case of State v.
Gennaro J. Mirabella, Complaint No. 1020-S-2010-000044. As you can see on Exhibit page 5,
Mirabella was charged with shoplifting, in violation of N.J.S.A. 2C:20-11B(2) but was allowed to
plead guilty to a “amended charge” of Frenchtown Borough Code § 60-2B. The code provision
that Mirabella was allowed to plead guilty to is part of the Borough’s loitering prohibition
(Exhibit page 6) , which states:
No person shall loiter in a public place in such a manner as to create or
cause to be created any disturbance or annoyance to the comfort and repose
of any person.
See also, Exhibit page 7, which is the “Request to Approve Plea Agreement” that Ms.
Mott and the defendant signed.

Allowing Title 2C charges to be downgraded to this code provision violates the Directive.
First, it should be evident that § 60-2B1 is preempted by the New Jersey Criminal Code. Any
question as to the local code’s validity has been resolved by State v. Paserchia, 356 N.J. Super.
461 (App.Div.2003). And, if Ms. Mott wasn’t sure whether or not § 60-2B is preempted and
invalid, the Directive still requires her to “discuss the matter with the County Prosecutor’s
Office or . . . the Division of Criminal Justice.” She is not permitted to “simply ignore this
obligation.” Directive, page 2.
Second, even if § 60-2B is not preempted, “there must be a nexus between the original
charge and” § 60-2B and “a factual basis for a plea must be placed on the record.” Directive,
page 2. It is difficult to see how a shoplifting charge can be based upon facts that would also
support a § 60-2B charge because nothing in the local code section purports to prohibit the
conduct for which Mirabella was charged.
Moreover, we find that Ms. Mott’s acceptance an improper plea bargain in this case to be
particularly questionable and suspect because of the defendant’s impressive political
connections: Defendant Gennaro J. Mirabella, who served for seventeen years on the Garwood
Police Department until his recent resignation, is the brother of sitting Union County Freeholder
Alexander Mirabella and the son of former Elizabeth Police Chief Gene Mirabella.
Mirabella was caught on videotape damaging change machines in a Laundromat on
August 18, 2009. The next day he was again caught on videotape entering Garwood’s Chief
Financial Officer’s office without authorization. He was charged with disorderly persons
offenses for both incidents but the municipal prosecutor “in the interest of justice” dismissed
both of the charges. On September 22, 2009, Mirabella and Garwood Borough entered into an
agreement under which Mirabella would resign his position as police officer in exchange for the
Borough dismissing all disciplinary charges against him and telling any future, prospective
employers that Mirabella resigned his position in good standing
Then, with the ink barely dry on this amazingly generous deal, Mirabella was charged
with shoplifting in Frenchtown and was, with an assist from the prosecutor, again allowed to
avoid a Title 2C conviction on his record. Perhaps Ms. Mott wasn’t aware of Mirabella’s
political connections—we have no way of knowing. But, it certainly strikes us as unusual, to
say the least, that this politically favored person can be charged with disorderly persons
offenses three times in a year, with two of the incidents being recorded on videotape, and not be
convicted of anything that will turn up in a Criminal History Background check.
Beyond Mirabella and his political connections, allowing people to plead guilty to
superseded municipal ordinances potentially allows repeat offenders to escape accountability
for their actions.
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Frenchtown Borough Code § 60-2B was recodified in 2002 and is now known as § 3-5.2(b).
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For example, a defendant convicted of his or her first statutory offense enjoys a
presumption of non-incarceration. If, however, it were the defendant’s second, third or greater
conviction, he or she no longer enjoys that presumption and will more likely face incarceration.
N.J.S.A. 2C:44-1(e) and State v. LeSane, 227 N.J. Super. 276 (Law Div.1987). This is what the
Legislature intended: First offenders should receive leniency while those who continue to
offend should receive progressively harsher punishments. Yet, Ms. Mott's allowance of guilty
pleas to preempted ordinance violations disrupts the Legislature's intent by preventing those
who are actually guilty of statutory offenses from being identified in the state’s database as
previous offenders.
Suppose that a defendant that Ms. Mott allowed to plead guilty to loitering is convicted
of a future statutory offense in another municipality. Had Ms. Mott tried and convicted the
defendant on the statutory charge, the judge presiding over the second offense’s trial would
recognize the defendant as being a repeat offender and sentence him or her accordingly. But,
because of the improper plea bargain, the judge would treat this defendant as a first offender
and confer upon him or her an undeserved presumption of non-incarceration.
The Directive limits municipal prosecutors to three options when dealing with a
defendant charged with a statutory disorderly persons or petty disorderly persons offense: a)
try the defendant on the charge, b) dismiss the charge outright or c) downgrade the charge to
lesser statutory offense or to a violation of a municipal code provision that is not superseded
and for which a factual nexus exists2. Ms. Mott’s practice of pleading defendants down to § 602B is not among the options.
It is understandable why Ms. Mott would resort to downgrading statutory charges to §
60-2B violations. The defendants are probably happy to pay a few hundred dollars in fines and
costs in exchange for not having their convictions recorded in the State Bureau of
Identification's criminal history record database. The defendants are probably also pleased to
not have to pay Violent Crime Compensation Board Fund and Safe Neighborhood Fund
assessments. The defendants’ willingness, perhaps eagerness, to accept such pleas also reduces
the frequency of time-consuming trials, thus minimizing Ms. Mott’s workload and the length of
the court sessions. And, the fines paid by these compliant and agreeable defendants are a
lucrative revenue source for the Borough of Frenchtown.
Maintaining the integrity of the criminal justice system, however, is a far more important
goal than the municipal court’s administrative convenience. Accordingly, I call upon you to
give effect to Attorney General Verniero’s Directive by instructing Ms. Mott to cease her practice
of allowing guilty pleas to Code § 60-2B or other superseded provisions of the Borough’s Code.
Thank you for your attention to this matter. I look forward to hearing from you.
It is unlikely, however, that such valid code provisions exist. See, New Jersey Law Journal, "Yet Another
Municipal Ordinance Is Struck Down on Pre-emption Grounds" January 13, 2003, by Mary P. Gallagher. If this is
true, then the only downgrade option available to a prosecutor would be to another statutory offense.
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Sincerely,

John Paff
cc.

Mayor and Council, Borough of Frenchtown (e-mail to frenchtownboroclerk@yahoo.com )
Hon. Robert Schaul, P.J.M.C. (via Fax only to 908-788-0489)
Hon. Joseph D. Novak, J.M.C., (via Fax only to 908-806-0605)
Mary Rose Mott, Esq. (via Fax only to 908-996-7265)
Barbara Lingsch, C.M.C.A. (via Fax only to 908-995-0900)
(all with enclosures)
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